
Cultura giuridica e diritto vivente 
Rivista on line del Dipartimento di Giurisprudenza 

Università di Urbino Carlo Bo 

Note e Commenti 
 

 
 

 

 

“QUESTIFANTASMI”. BREVI CONSIDERAZIONI 
INTORNO ALLO STRUMENTO DEL RÉFÉRÉ 
LÉGISLATIF 
 
Francesco Ferrara 
Università di Urbino Carlo Bo 
 

  
 
 

Abstract: 
[“Questi fantasmi”. Brief thoughts on référé législatif] This essay aims to 
investigate the debate about the dysfunctions of justice, in a climax of increasing 
tension towards an ideal legal certainty (extremized through the institute of 
référé legislatif), as an epitome of the opposite distrust of the interpretatio; this, 
in order to develop some current consideration regarding the becoming of the 
“limit” between legislative power and hermeneutic activity. The Estense Code 
of 1771 is one of the most successful attempts at systematic legislation, among 
those preceding the Code Napoléon, and addressed the problem of legal 
certainty; above all, and in this a probable difference with many coeval attempts, 
by virtue of an Enlightenment ideal tempered by a pragmatic, perhaps tacit, 
acceptance (and functionalization) ofthe “limit”. A useful lesson also to the 
modern legislator when he seems to indulge in attitudes of open hostility 
towards the activity of the interpreter, concealing, in recalling the authenticity, 
the progressive decay of its declarative claim. 
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